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Please find attached a letter from the undersigned, counsel to ICG
Communications, Inc., with regard to the above-referenced proceeding.

Please contact me if you have any questions.

Sincerely,

Albert H. Kramer
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Mr. Paul Gallant
Office of Commissioner Gloria Tristani
Federal Communications Commission
1919 M Street, N.W.
Room 826
Washington, D.C. 20554

Re: CC Docket No. 98-79; CCB/CPD 97-30

Dear Mr. Gallant:

WRITTEN EX PARTE
PRESENTATION

This letter IS to follow up on the meeting you had recently with Cindy
Schonhaut, Senior Vice President of Government and External Affairs, ICG
Communications, Inc. ("ICG"), and Michael Carowitz and the undersigned, counsel to
ICG. In our meeting we discussed the Commission's forthcoming action in the above­
referenced docket and possible options for the Commission to take to ensure that the
Commission's forthcoming order in the tariff investigation does not have any unintended
impact on reciprocal compensation for dial-up calls to Internet service providers ("ISPs").

Yesterday, yet another state, California, has joined 21 other states in finding that
dial-up calls to ISPs are local, intrastate calls that are subject to reciprocal compensation.
No state has found to the contrary. In a press release issued by the California Public
Utilities Commission ("California PUC"), as well as in the draft decision that was
circulated prior to the state commission's action, the California PUC stated that its

determination that [calls to ISPs] are local calls aligns with the FCC's
report on Universal Service which indicates that internet access
includes more than one component - a connection over a local
exchange network and an information service. Since these calls are
local calls, reimbursement for their costs is guided by the
interconnection agreements between local service providers.

Once again, in the face of continuing state decisions finding that calls to ISPs are
local, we urge the Commission to recognize that such calls are intrastate in nature and
within the states' Section 252 authority over interconnection agreements. The
Commission should avoid taking any action in the above-reterenced proceeding that would
upset the careful balance envisioned by the Telecommunications Act of 1996. Instead,
consistent with the integrity of the Act, the Commission can respect state authority by
allowing the tariffs for DSL service to stay in effect because DSL service can have interstate
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applications. The Commission should not make a determination about the jurisdictional
nature of calls to ISPs in these proceedings.

For your convenience, I have attached both the California PUC's press release
and its draft opinion.

Please call me directly if you have any questions or concerns.

Very truly yours,

Albert H. Kramer

AHK/mjo
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CPUC MAINTAINS JURISDICTION OVER ISP CALLS

The CaIifo:rnia Publi.c Utilities Commission (CPUC)~ affirmed jurisdict.i.on

over telephone calls between consumers and. Internet 8eIvice Pro'riders aSPs)~ and

determined that they are local caJIs if'they are completed within the eaIJers local

service area. Thus, when that local call begins from one local phooe companys

network and ends at another loca1 company's network, the originating company pays

the cost ofterminating the calL

Typically, an ISP provides internet access to its customers by providing local

telephone numbers Cor customers to dial to reach the ISP. Disputes have arisen over

whether the CPU~ or the Federal Communications Commission (FCC) bas

jurisdiction over these calIs and how to bill them. The CPU~8determination that

they are local caDs aligns with the FCC's report on Universal Service which indicates

that inte:m.et access includes lDOre than one component - a connection over a local

exchange network and an information service. Since the calls are locaI calls,

reimbursement for their costs is guided by the in~nnectionagreements between

local service providers. The agrAAIDents state that costs for local calls which originate

from one carrier and end at another will be covered by the originating carrier.

The telephOne Dumbers ISPs provide are usually within a consu:mers local

phone service area - often refer.red to as the LATA Depending on the distance

between the caller and where the number resid~ the consumer's cost for the c:all may

be covered as part of the monthly service chaIges or toll charges may apply. 0 .
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BEFORE THE PUBUC UTIune& COMMISSION OF UtESTATE OF CAUFORNIA

. ocr-\4-n \1:86 FRO...

Duque/tis..

Order Instituting RuIemaking on the
CommiSSiOn's~Moticm into Competition for
LocalExchange 5e%11ke.

• Rulemaking 95-OIr-M3
(Filed April 26, 1995)

Order I:nstitutingInvestigation on the
Cammissior(s Own Motion into Competition for
Local ExdumgeService.

Investigation 95-61-OM
(Filed April 26, 1995)

OPINION

By this order, we a.ffi:nn our juIi6diction over telephalle traffic between end

usexs and. Intemet Service Providers (lSPs).. and seek further infonnation to

deteDnine what prid:ng polides, conststent with applicable statutes, best.serve

caIifomia's needs for an advanced telecommunications infrastnlcture. We

therefore defer tuhngat this time that such c:aUs are subject to the bill--and.keep

or reciprocal c:ampen;ation provisions of applicable interconnection agreements

untilwemore dosely examine this policy issUe.1

, Under standard reciproCal compensatiOn pravi&ian6 ofin~oncontrac:1S, the
cost of providjng access (or a c:ustamel'& local call that arigiuus from <me local
excharsge c:ar.riers netwOI'k and tmniJuJt6 ananod1er local exchange c::arrie:'fi tletWOrk
is amibated to the carrier from which the call originafed. .(41 a:R Sec. 51.10l{e), 51.105
(1997).) 5ach "local- calls ate distiI1cc from '1ong distaI\re* calIs whieh merely pass
through intel~bangesw&x:hes and involve access charges rather than reciprocal
compensationfees. . ~



DRAFT

Background

On ~a:rcl\18, 1998, the~omia Tel~unicatUms Coalition

(Coalition)1 filed a motiOn in the Locd Competition Pocket seeking a ruling

regarding the jutisdictional statuS~ billing tr~tmentof telephone calls

utilizing a local exchange number to access ISPs. Disputes have l.1i5en in

i1\tetCOlae=tion a~eements O'Terwhich~ should pay for the cost of

tenninating calls originatedby CU;Stonv;lS of the ilu:umbent local exchange carrier

(ILEC) to access ISPs whic11- in tum, are telephonecustom.em of a competitive

local tmriez (CLC)~ Typically, an ISP pulChases telephone lines located within

the local calling area of its CQ6tomms to provicle Internet access by having the

c=ustomer dial a local nlUnbE!:~ ano~ telephone line. Such calls are

rated as 1ocal, thus allowing the caller to utilize the ISP's service Without

incur.ring toll charges. The ISP then convens the analog messages from i~

CQStomers into data "pac~ets'" that are sent thrClUgh its modem to the Internet

and its host ComputeIS and seNe1'S worldwide.

The Coalitionseeks a CommissiOn order affirming that such calls to ISPs

shouldbe treated AS local calls, under Comulission jurisdiction- And 6Ubject to the

bUl-and-keep or redprocal compensationprovisions of applicable

in~agreements. 1heCoalitio1\$~ generic resolution of~ issue

within It9$004.-Q43, the Local Competition Doc:ket in tight of the position, .

ad\'anced by Padfic'BeU (Pacific) claiming that c:alls to an JSP constitute~bl1e

calls. Pacific believes such caDs are notSU~to this Commission's jurisdidion,

. . ,.
:& For pureases of1he Motion. the Caalitiancansists of the fo11owiDg panics: leG
TelecomGroup, Inc.,Telep=~tionsGfoup, Inc... NClTe1~ti0n5
COlporadon., Spiint ComII\unimtians COv L.P." Tune Waner AxS ofCalifornia. L.P.,
TeIigent, lJu:., Califar:nia Cable Television Assoda1ion.
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and do notqualify for tM teeiptoea1 compensation attarigements which are

applicable only to local caDs. the Coalition.claims tha~ as a %eSUlt of PaciHc"s

position. CLCs ue being Ut1fairly depriVed of compensation for b:tutinating l5P

traffic. Two CO!Dp1aintcases currently pendingbefore the~on raise this

same Issue in the context of specific Interconnection Ilgteettlenls in dispute. the

CoaIitiDtl~ concem that the~o complaint cases are likely only the arst
of tuany more disputes to come if the Con'mUssion does not resolve this Issue

pnerk:aUy inthis~.

Responses to the Coalition's motion were filed on Aprl12- 1998. Responses·

in suppoxt of the motion were liled. by various parties~t1ng CLCs.

Responses inopposition to the motion were med by the two largein~t

loa1~ camers (ltECs), Padfic and GTE ca1ifomia (GTEC).. and by a

group of small ILECs.3 On Apri116, 1998, the Coalition filed a reply to the

lesponses of Padfic and GTECo On-May 8. 1998, Pacific IUtd G!EC each filed a

further response to the reply of the Coll1ition. We have taken parties' comments

into acmunt in resolving this dispute. '-

Position of Parties

'tb! Coalition argues thallSP ~f:6cmeets the definltlan of a local can; and

is subject!" this Commission's jurisdictionas intIas1ate traffic, subject to

xecipxuca1 compensation~b. The Coalition meastttes call

"'te1Jltinatioft'" at the point:where the call Is delivered. to the telephone eJCChange

service bearing the ca11~ l\1U1\ber.-The Coalition claims that where an lSP uses a

3 n,e small ILECs filing Comtt1!:nts were Evans Telephonecmnpany~ Happy Valley
Telephone CoInpany, Hamito& Te1eplume Colitpany,l<emuut Telephot1e Co., PiJ:macles
Telephone Company, lheSisklyou TeJ.l!1'honeCompa1\y, The Volcano Telephone
Compnty, and WmtemavenTelephone Company.

-3-
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plume!me 1oc:&tedwithin the Jaca1 ca11mg area of its castamers, the calls to the

ISP teuxainate when the ISPs modem answers the customers' inmming ca11s over

local-p1ume lines.

The Coalition thus views ISPservice as constituting two separate

segments.. the fiISt of ~hicll is a basic local te1eCcmununica~ service, with the

end use1's call terminating at the JSP modem. The Coalitionviews the second

segment as a separate data transmissicn which does not involve

tel~tions~,but which is an eri1uInced infonnation seMce

utilizing worldwide computet networks. If the call did not terminare at the lSP

modem" reasons the Coalition, then the ISP woald have to be a
. .. .

te1ec:ommunications carrier, providing long dfstanee service. Yet, the 1SP is

treated as a customer by the underlying telemmmut1icatinns caniers proViding

the JSP service. In further mpport of its vlew that ISP traffic is intrastate in

nata1'e, the Coaliti9n cites the FCC's AcceJS Cluage~whichprescribes that

Infonnatian Service Providers~y pUtthase services from n..ECs under the same

intrastate tariffs available to end users.
....

Other parties tepresentingQ.es suppon the Coa.!iUan's motion,. arguing

that theY have developed~ plans~ in part em the e:ur.rent indusay

practice of reciFocal compensation for loCal caDs to 1SPs. The Q.es state that the

dispute aver tbis issue creates an unacc:.-eptable level of unceJtainty, warranting

expedited Commissicn~ affim1ing that ament industry practice is C01'NCt.

The IlHCs oppose the CoalitioJ{s ~tion,. arguing that ISP traffic is not

~but is intelStitte innature, and thus, not subject to this Commission's

ju:risc:Udion. As such, the n..ECs argue that the CommiSsion has no authority to

require reciprocal compensation fO( termination of ISP~ which they clairn is

su1Jj~ exclusively· to FCC ju:dsdiction.

-4-

OCT 16 '98 14:13 PAGE. 03

- ~~ "" ~- ~----~_._-----------~-. -



Pacific acbowledges that the Peehas peanitted ISPs to purchase ILEC

~ under intrastate tariffs and has exempted ISPs from access charges, but

characterizeS such actions merely as indicators that the FCC has jurisdiction over

these services, but has~ for policy feasatlS to forbear fram treating the calls

as intel"State with respect to~ chatges: The ILECs claim. that the very fae:t

that the FCChas exempted Informatlon SeMce ProviderS from. federal access

chal'ges demonstrates that ithas julisdiction over 6UCh calls" otherwise the FCC

would have had no authority in the first place to.grant an exemption for such

calls.

The IL£Cs~y that calb 10 l5Ps -terminateM at theISP's'~bu~

argue that $11cl\ calls remain in ttal\Sit througl\ the modem for further teIay ac:ross

state aNi national boundaries 1Iia the Intemet. !U sud\., the ILECs defina ISP

traffic as intets1atebased on the fact that the ISr sends and receives data

aansmitted to its local customen which DUly inyolve access to com.puter

netwQl'ks located outside of~~ even o\l1Sic1e of national boundaries.

GTEC ugaes that a coaunun1Cation must \]e analyzed, far jurisdictional

purposes, from its iIlceptiOll to its completion. GTBC seeks. to draw an analogy

between tile intetznediate:SWitr:bing of~tate·caDscflang distance earners

and the~onperformed by the ISP modem, connecting to worldwide

websibls.

GTE<: argues that ISP caDs involve both intrastate and intetstate elements,

and as~ Ill:e inseverab1e fat: jozisdirtionalPurPoses. GTEC Cites the Memory

CIIll~ arguing that in it, the PCCApplied an end.fD-end Wlysis to BeIlScuth's

voiremail seMce to ~onclud.etbat it was jurisdidionallyin~te,evet'\. though it

utilized IU1 intrastalle callfonqarding service to allow OUt-of-state caJ1ers to

retrieve messages. GTEC ugues that as~ analysis should apply to ISP

-5-
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trIIffic, thereby rendering it iurisdidionaUY intetstate. {petition forBmergency
Relief andD~toryRuling FiledbyBe11SouthCorpl 7F~Red 1619 (l992)~)

The s:ma1l II..ECs r41se ccmcezn over the ilnpadon their operations if the

Commission IU1ed that1SP traffic 'be oognM~ the intrastate jurl5diction. The

notes and~ue; of the small II.ECs' depend. in largemeasure on calcalati0115

based on inua-and-interstate Q1!ing trIffic ratios. The small ILECs claiIn that me·
potentW revenue Ghifts auseclby~ changes tnjurisdictional assignments.of

the son adchessed in1he Motion are so significantthat~requires such

matters to be retenM~ the Federal-State Joint 'Board. Thesmall ILECs question

the jmisdidionof the Commission to mUlaterally decide the jurisdir:tional

~ of any traffic.

The Coalition also presents a summaJY of rulings which have been issued

by other state ccmmUssions c:cmcemiJlg whether redproal compensation should

apply to local calls teImiJ:1a!ing with ISP end usetS. The Coalition c:lai!ns that

every state commission that bas issued a final decision on this issue has ruled

that n:ctproc:al compensation should apply to IiUCh calls. While acknawledgixlg

that such actions are notbinding 01\ this Coutmission,.ti\e Coalition views~

dedsiDns as useful.WODllatian,. iUusiratinghow other jurisdlctions faced with. .

this same issue hiove resolvecl it- Inadclition,·w National Association of .

Regula.tDIy Utility Commissianers (NARUq passed a resolution at its N01rember"' .
1997 meeting concluding ISP traffic shau1d remain subject to state jurisdiction.

Gl'EC discounts the significaIu:e of theo~ from other jluisdictions c:iter1

by the Coaliticm" uguing that~of thecited orders merely involved

i.nIetc:Dnnect:ncomplaints undel~ contnces or arbittatign proceedings

which barely touched upon the ISP traffic: issue. To the extent that the cited

Ofden do rule that redFOC81~'applies to ISP' traf&1 GTEC claims

that the reasoning underlYing tile ardeJs is faulty.

OCT 16 '98 14:14
....
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The tim issue to be teS01ved is whether caI1s 10 an ISP constitllte interstate

or intrutab! local traffic. The question Of whether ISP uaffic is defined.as local or.
as interState has a 13earingonwhether such calls come within the ju:risdktion of

tlds~

There 15 J10~ that the Intemet: set'V'ices af£eted by an J5P involves

the t:rammission of informationbeyond~~ of a local cal1i:ng cuea~

and wbidt may, in fl1d# span the globe. The Jntlemet itself is an intetstate

netWork ofcompute: sYstems. The~ however" is whether this Ntwork

of coAlptlter systems comprising the Int:emet can propedy be characteriZed as a

te1ecOl11D1Unicati~ nelW~ for puxposes of tneaSlUing the temlination point of

a telephcme call to access the Internet through an lSP. Patties dispute whether

such Internet communications canpl'operly be disaggregated into separate

components, one invo1W'ag the telec:oznrnunkations l'\etWork~ and one that does

not. We must conSider whether the tfiU1SI1lissim\ of data which occurs beyond

the ISP"s modem c::onstitutes U\ indivisible partof a total teleamuntmkatians

service. This quest.icm, in tum. depends onhow we define a telecommunications

service and how such&~ is terminateeL

GTJiC argues that theCoalition's attempt to sever the I5Pcommunication

into &epante intrastate and inteJState segments is contrary to legal precedent, but

that a c:ammunkadon tl\11St be~zed,fotj"Qrlsdidianal purposes, "from its

hlceptkm to i~ comp1etian... (See Te1et:omr«t CD~ 11. BeU Te. Co. afPenn. et at, 10

. FCC Red 1626,1629-30(1~ aftd SautltrDestem BeU Tel. CD. D. FCC, No. 95-119

(D.c. Dir. June 27, 1997). GTECdtes a case in Which the FCC found that a

telephone service was interstate alld thus 6UlJject to PCC jurisdiction even thongh

the origiMtingc~ reached. _local te1ephcme muribel &om out of state using

foreign-exchange and commoncontrol switching a:aangemel\t serviCes. The

OCT 16 '98 14:14
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service pePl\iUed G\·enduser in New York to cal:l an out-of-state C11StOJ1\e1' by

ctia1ing a 1oc:alnumber and paymglocal rates. GTEC claims this case is

analogous to tl1e dispute aver 1SP t1'affic, arguing that \xJth instances imTolV'e the

use of intrastate local servkes, input, to ~ompletean interState can.
GTEC also cites the Menny can case.where the FCCconcluded that voice

man service Is subject to intemtate jurisdiction even though out-af-stlte callers

. caWd retrieve·ltleS&ages using an intrastate can fCllWarding service. GTEC cites

the FCC fi:ndUlgs that

-ne key to jurisdiction is the nature of the communication itself
ramer than the physkallocation of the technology. Jurisdiction. over
interstate communicationS does nat end. at the local SWitdtboard, it
Continues to the ttansmissjOll's ulijlMte destination...This
Commissionhas jurisdidi.on over, a:nd regulates charges for, the
J.oealnetwork when it is used in~01\jundionwith the origination and
temUnation ·~f inteIstate caUs.'" (Petition £01'~Relief aM
'Deda%atoty Ruliilg Filed by BellSouth Carp.,1 FCC Red 1620-21
(1992).)

We disagree with GTEC's claim that the FCC's assertion of jurisdiction

ovs voteemail service as CUed in~Memln'y OUl case has applicability to the 1SP

isme before us here. Even in ins~1!Swhere interstate services ue

jluisdictiana1ly "mixed" with imrasta1e servkes and facilities otbetwise regulated

by the states, the FCCn1led that ·state JegUlatimt of the mtxastate service that

affects interstate seJVice will not be preentpted unless it thwarts or impedPS a

valid federal policy.- (Id" at 1620 (parll. 6).) Thus, even if ISP traffic did involve

the~ nUxing of interstate and in_te seIVices, s~te regulation of

me intra&tate portic;m of the semce would notbe preempted since :no federal

poUcy is beingth~ or impeded try requiring that such ISP traffic be

c:ons1clerecllocaL The FCC has not issued any regulation on this matter.

-8-

OCT 16 '98 14:14 PAGE. 07



, _. - ., -- ..

DllAFt

MmeoVel', contmIy to its~tme1\t~Vaia!mail and telephone~,

the FCC bas l10t categorized lmemet U5e via local phone~ as a..single

end-1O end telecommuniCations sC!1'ViCe. lhe FCChas instead defined lntemet

amnectian5 as being distinctly different from intetstate long-distax1ce calls. For

example" inits decision not to apply intm1ate access charges to JSPs" the FCC

noted that, ",given the evolution in1SP tee1mo1ogies and mukets since access

charges were fit5t establi&hed. in the early 19s0s" it is not cleiU' mat ISPs \Uie the

public switched network in a manner analogous to lXCs l~ang-dista11ce
intemCd\a:nge earQers].II FhstReport and Order In Re Access 01arge Reform.

(12.FCC Red 15982 at , 345 (Re1eesed May 16, 1991).)

Likewise, in the FCCs Report an4 Qrcle;r InRe t:ederal-state Joint Board on

UniVersal 5elVjce"12F.C.C.R. 8776 (Released May 8, 1991) ("Report and QrdetI),

tt1e FCCconcluded that 1memetaccess consists of mote Ulanone component."

(14. at1 83.) The FCC reasoned that 'Ir\temet access inclu~ a network

transmission component'" which is the~ over a [local excl\angeJ

netW~ frmn a subscriber to anJntemet~Provi~ in addition to the

underlyiag infatmation semce.II (Id.)

'Ihe FCC has found tbat-mtemeta~ serYkes are apFopriately

classified is infonnatiaIl. rather than te1ecaJnlnlU\icatiolls4 services.N Report to

Congress in re Federal-StateJointBd. On Universal Serv.icC, FCC 98-67 at 1: 7S

(Released Aprl110>1998). 'IheFCC has affirmed that the categories of

·telecammunicacions setVice" and -infoxmation service- are mutually exclusive.

The FCC fart'her ccmduded that:: "Internetaccess·providem do not offer a pue

transmission path; they~~putl!rprocesaing. infon'MtianF~

and otber computer-maliated offerings with data transport.. (1d.) Incontrast to

a te1ecoa:w~tians &eXVice, the FCC fmmd that: -[t]beIn~ is a distribub!d

packet-switched 11etWotk. ~ . [where the] ·information is split up into small

-9-
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clumb or ·packets' that are iMiWlually routed thmugh the most efficientPAth

to their destination.· (I4. at' 64.12.)

The FCC~er explained how the semce offered by an ISP differs tram a

te1ecOtmnunications service:

-Internet ac;Cesca providers typically pJOVide their suPscribers with
the ability~~ a vatiety of app1icatians •...When mbscribe.ts store
fi1e6 onInternet semceprovidercomputErs to establish"home '
pages" on the Walid Wide Web, tlv!y are. witboutquesticn, utilizing
the provider's capability for •• ~ siming ~ _ormU:ing available
infom1atUmw lD otheB. The sezw:e amnot: accurately be
c:haracterized from this pezspedive as.~ between'or
among points specifiedby the user'; the proptietorof a Web page
does not specify the points to which its files will be tRnsmiued, .
becauSe it does nat know who Will seek to clownload its files. Ncr is
it 'without change in the form or content,' since the appea:rance of
the files an a recipient's screen depends in part on the software that
the recipientchaoses to employ. When6Ubscribe:s utiltte their
Internet service provider's facilities to retJ:iare files from the World
Wide Web, they are Similarly int2radillg with sttned data, typicaUy

.~tained on the laciIities of either·their own Intemet setVice
provider (via a Web page "cache') or on those of iU\Oft\et'.
~can~e files fram the World Wide Web, and browse
tlu!ir contents,because their semce pl'O\'id.et 'offets the "capability
for.•. aatuiI'ing. ••.~ [and] utilizing. .• information-'it (ld. at
, 76 (citations omitted); Repent and Orda, 12F.c.c.R. 8776 at 183.)

The FCC~ desaiptionof.ln~seiviCe mabs it clear that the

~ beyond the ISPmodem is an infarmation service, not a

~~~~~~~~~~~~~a

telecouununications~" and doesno~ swilCh calls to other end users. lather..
the JSP aI15WelS d1e calL signifying tlat the te1econununkatians service is

ten:ninateci at the lSP modem. Once the lSP connection with the local caller is

estab1fshecl, the ISP uses its com~terJ1etWork capabilities to send and receive

data t:raI1smis&iDns .over the Imemet. 1b~ information~ are

-10-
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pemn Il\ed uttlWng ted\nQlogie& whichare independent ol thf! public switched

~tiaRs ll'!tWork. Moreover, the ISP is not certificated as a

telecnawauUcatians carrier, al\d its own manipulatiOl1s of data tIaxlsmi.5SiDnS

thtollgh the Internetcomputer netWork cannotproperlybe defined as a

telecommunications service for puxpose5 of measuring where ISP traffic is

temUnated. Likewise, the transmission of data t1u'ough the Intl!met cannot

reasonably~ constrUed as an infeIState ~unicat:ianssetYice simply

be=ause the Internet can 'route informatiOn fram worldwide sources.

GTEC argues 1battheFCC's granting of-anexemption from fedetal~

cba1'ges to InfOJ.'Dlation Service Providers constitub5 a valid inference that the

FCC exclusively~tesuaffic. We disagree. The FCCs Acces6 Charge Order

was Umited toin~teISP traffic. The FCC did not assert exclusive iUrisc!idian

aver Intrastate ISP issues. The FCC has histoIicaIly exelcised its jurisdiction over

telephone carriers'~g interstate enhanced services pursuant to its andllary

jurisdic:tian undeJ:" Title L41lJ9C, Sec. 151-155. In1990, howevet, the Ninth

CitaUtCcnut conshtered the ju:risdictional'issUe Of whether the FCC could

preempt the state from the :eguIation of the intrastate enl\anced 6et'ViCes offered

by caniers. The Ninth Cizcuit ruled that the state's jurisdiction over c.arrier­

provideQ U\trasta1e seJ:Vke dae5 not intrude upon the FcC'5 junsdiction over

intemate enhanceci services. TheN"uuh CUcuit explainea:

-lTJhe bEoad language atSec. 2(b)(1) (of the Cammunicatiotls Act]
makes deal' that the sphere of state authority which statute "fences
off&om PCC teaeh or regulatiOn, l.DwisJIma PSc, 476 US at 370,
jldwies" at a minimw::.n.. setVices that are delivered by a telephone
curier lin ecmnedim\ wi1h' Us inuastatt: common camer telephone
servkes. When telecammunigltions se:rv1ces are delivered AA an
in1JUti!teJ?~!t!b!lep~ovsr~lines, tlmY at the
va;y least flWill£Y as services 'in cannecticm \Yith.mtmstiite
mmmunjgtjon ssvi9:.hY wire ....of~." (47 USC Sec..

-11-
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1S2(b){1).) That these~ services are notthemse1ves
provided on acommon can:ier basis is beside the point As long AS
eMana!d serW:e$ ate provided by commlUliclticma carriets over the
intrastate telephatU! network, thebroad 'in~with' .
Ia11guage ofSee. 2(b){1) plaas them &qUaIe1y within the tegU1atoty
domain of the states.* (Emphasis id~)

Based on the analysis above, we find tbat ISPsetVlce C01\Sists of two

sepaxate ccnnpanents, one ofwhJd\ is a1elecommun:ica1iansservice 0VeI' whicll

we Ql\ have jmisdiction. Under the 1996 TelecommlU\icatiDns Act Congress
sepuate1y defined Htelecunlmnnioltian.<' as the 41rha1lS1l\issia~ between or·

among points specified by the user, of information of the usefs choosing,
'"without change in-the-farm or conlent of the information as sent and received.'"

(47 tJSC 153(43).) On the otherhantt Congress defined "'informationsemces- as

Mthe offering of a c;apability for .generAting. acquiring, &taring, transfDmling,

processing, retrie'Virtgr utili2ing, or making available infomlation Via

tel.ec:xmUnUIUa.tions, and illc1udes elecbon~ publishing. but does not include any

use of any such capability tar the~ control or operation of a

Wec:ommunications systei:n or the management of a telecommUI\ications

senice." (47 USC 153(20).) As an information service provider, the ISP is an end

user With respec:t to the termination point of a t2lecammunieations service.

. Consistent with the pces~tionat Internet service, we

conclude that the relevant detem.lWmt as to whether ISP traffic is intras1ilte is the

distance from the.~user originattng the canto the ISP modem. U thiS distzIna!

is Within • single localc:al1ingarea, then we COJ\dude that such can is a 1oca1calL
and subject to this CoD1ll1is5ionsjuris~ .In contraSt to ISP calls, 10Ilg

dis&u1ce voice calls terminate at a remote location outside of the local caDing area.

Our finding that caDs to the JIUJd.em of lin ISP constitute local telephone

ttaffic does not contradict case law finding that Internet transactioN may Uw'alve

-12-
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inb!xstate commerce or thatU1e Mnatute- of. c:amJn1U\ica.tion, X\Ot the physical

10catianof telecommunications facilities, 15 the proper'determinant of FCC

jarisdidion- The e~en:ise of jumdictionby.the FCC and Congress includes

authority over the Intemet's informationsemce component which involves

tIansmissions acroSs computer MwOl'ksbey~the ISP modem and the,
~which occur over tho6e networks. The jurisdiction of this

Commission caver5 the intrasta~telephone line canneetian between the ILBCs

end user CId the.ISP modern.
The treatment of anD..EC customer~ to an ISP madem as a local call is

consistent with aur Consumes'Protection raIe6 adopted in this proceeding where

we defined a "'camplete4 ea1l or te1ephatUc com:m.ankation to be a "call or other

telephonic communication. odginate4by a pe1SOl\ or mechamcal device hom a

number to another number which is aIlSwezed by il person 01'

mechanica1Jelectrical device-" (D.95-01~ App.B, Sec. 2.5.) Based on this

definidol'\, the ISP c:aU is properly viewed as terminating at the ISPmo~ at

w'hkh paint the originatingcall is answered, and the lSP connection estabiished

A«ordir&gly, the~tiDn of whether the call is local is based upon whether

the rate ces:ltexs associated widl the telephone numbers of the end user and the

ISP provide' are both within the same local calling area.

Thus, we c:ondU4e that we have ju:ris4ictianaver the intrastate

telecomm1DUcatlonlii smvice COInponent of IS:P traffic, and thus have authority to

deem these calls local.

Payment af Recip~1CompenUtion Fees

Parties' PtJsltions

The Coalition claims~tCLCs are being unfairly deprived of

reciprocal caznpenu.tion fees for teiuunatil\g the ISP ~ffic originated by ILEC

-19-,
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aJStQmem. The CQa1itial'l claimS Pad&has violated PUCOde Sec. 453 by

refusing to treat~ to lSPs as10cal c:a1ls eJia1ble for~compensa~on.

Sec. 453 p:ohibits public utilities from granting Many preference or advantage to

any anporatinn or~ or subjecting ,Many corporation or pexson to any

prejudke or disadvantage'" as 'to '"rates, charges, smrke. facilities or in any other

xespe.et •..as betweenclasses of service.." 'The Coalition claims that while Pacific

coUects local DleaS\Ued usage or Zone Usage MeastUement (ZUM) Zone'S

charges an the party arigillating calls to'P~somt tntemet: access service,

Pad&: discriminates againsto..es by refusing t:.e 6hare this t'eVtmue for caDs

from ILEecustomers to ISPs setVed by CLCs. Pacific also receives revenues on

flat rate service ($11.25 per nwntb) over the rate for measured rate service ($6.00

per month). The Coalition cites this 55.25 pe: month differential as compensatiOn

for Pacific's c:os1s for Wiage associated with flat rate, service for which there is no

extta charge. Lik!wise, GTEC'receives~ge revenue on JSP,calls, ZUM Zone 3

revenues, and a $7.25 maement over measured rate setVice in it5 flat rate charge.

BecaQSe Padfic does notslwe any rompensation ~eived from such

callets with the o..C that inau$ the cost to tmninate dle call fa the ISP, the

Coalition c1abns such diffexentia1ueatm=t"prod~ an unfair eotnpatitNe edge

for Pad6c and violates Sec. 4S3(a) and ee). The~ argues that CLCs are
, '

entidec1 to recei.ve compensationfor tennirlating inbound calJs in the same

mameras Padlic and itsown Internet operatiOns do. As the volU!De of ISP

traffic= continues to grow at explosive rates, the Coalition argues, the UCS

burdenofteJ:mina~ISP calls correspondingly grows gfeab!r•.

padftc denies the charge that ithas violated Sec.. 453, arguing that

most of its CQStamets payno additional charge ~r eacl1. mdividualloca1 call, but
.,

are subject generally to.loca1 flat late &enrice. Ukewise, Pacific's customers do

not pay ZUM Zane 3 chafges far ISP caDs~. CLCs specifically assign

-14-
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telephonenlunbeIs to ISPs~NXXcodtS that permit customers to avoid such

cl1atges. Pacific daimB that its prices of $11.25 for flat rate service and $6 for

measmed rate service do not"en caver its M&ts of providinglocal service to Us

own~,much~ the costs associated withcalls from its custDmas to

ISr& seMc.ed by a CLC. Pacific argues that these prices were nat designed to

awer the costs associated with ISP 'QSage where customeIs maintain their

connec:tion to the I5P for extended periods of time. Thus, Pacific denies that it

co~any surplus revenues far lSP calls Which can be shaxed with CLCs.

Pacific claims that it would be confiscatoty to ILEO; to requb:e them

10 pay CLCs for~teImina~of lSP traf:6c. Since vittuaUy aU of the ISP traf£U:

is QJl£!-Way, Pa.t::i& argues, the compensating per..m,inute teImination c1wges

would likewise flow a.symmetricaIly to the CLCs thathave the customer

I'81atiaNhip with the lSPs. The ILEC would thus pay both the costs of

originating and terminadng ISP traffic.

The II-ECs argue that, even if the ComnU5&ion ccmcludes that ithas

jurisdidion aver such calls.. fMprocal cottLpawation far ISP traffic should not be

authorized as a matter of polli:y. Because ISPs receive calIs, but almost never

originate calls, the CLC would receive payment fciI teIminating ISP traffic, but

woul4seldom" ifever, pay far tennmation of outgoing calls originating from the

ISP. At the same tUne, then.EC would have to bear the call origination costs plus

1be per-minute~e$paid to the·O£ for terminating the·~ The ILECs claim

such an anangeJlU!Ot would place an u:nfatr and·extra.orc:linafy butden an the

canier which originates the can. On the other hand, the a..cs argue that it is

1hey WM are disadvanblged. by the obligation to tenninate calls originated by the

ILECs' cusaomers to ISPs.

The llECs warn that. if ISP traffic is deemed local, and the

Commissionrequires that redprocal compensalion fees apply to ISP traf:f:ic, ues

OCT 16 '98 14:17
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stand to gaiilmillions of do11aJs inone-way zeciprocal compensationpayments

undertn~agreementswith the R.ECs, thereby S\1bsidi2ing CLCs'

busiJ\esseS and. u.nt1etmining local competition. GTEC ugues that no local

camer would voluntanly serve il aubsenbet.1£ itstands to pay mote inIeCiprocal

compensation feeS than it l'eceives for proViding local telephone service 10 the

subscribe:. Pacific.argues that the payment of t:ernUnation fees to the CLCs lot

ISP traffic will crease an iw:entive for a..cs to IIgame- the system ina

competitively abusive manner. For example,Pacific claiIns that at leastone O£

appeats 10be lJSing fees received from Pae:tfic f=" terminating ISP txaffic to fund

payments to ISPS for traffic deliVered to them. Padfic cites the marketingpractice

of a hc-West offer tha~ ISPs can -getpaid for offer.ing free Internet A«ess!'

Pacific claims 1hat instead of charging ISPs to canne.ct to thi! CLCnetWor~ the

ClC can reunt some of thmreci.~ COlnpensation fees to pay the ISPs far

cannecting the CLCs in the fbst place. Pacific believes the payment of reeiptocal

cOJl'1pen5ation fees far ISP traffic creabs the wrong incentives encouraging sudL

marketing practices.

DiscUssion

All JA;Ltcen; affecting the in1eiilethave a special importal1Ce to OWfomia.
"

and Califamians. To a large extent me intemet as we know it is the creation of

&cientists, tEchnidans, gavemmem, teJecolllD\Ul1icatiOnS companies and wenker.;

livmg in theSilic:on Valley, a scant20 miles scmth of this Couunission's San

Ftanc:isc:o headquarters. The Southernput of~ state - the television and

motion pictuxe industries - provides mw:b of the high-band~thcontent that

b"ave1s over me 'infonnati~ i:nfrastmct1U'e Qf this counby. With this in mind, it is

not stuprising thatSection109 of the Pub1k Utilities Code singles out these issues

conceming telec:omm1U11Cations~ for~ldiscussian:

-1~-
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.'09. The~=e baebY finds and declares that the policies for
.tplecommunka~llS inCalifotma ue as {oUaws;

<al To cantinu.e om univasal service aunmitmentby assuring
thatcontinued affOTdability and widesprea4~ty ofhigh­
quality~timls seM:e to allCalifomians-

(b) To eacomage the developmentand deplayment of new
~ and tbe equitable~ ofsavices inAway which
ef6ciently meetsC~need aI1d el1CO\U'Ige5 the ubiquitous
availability of a wide choice of &ta.te-of-the-art services.

(c) To promote economic~ jab creation, and the
substantial social beaefits that:will result from the rapid
implementation of advmced infoDl\8.Uon and communica.tions
teehnologies by adeqlate long-terminv~ in the neces&aIY
infrastmcture. '.

(d) To promote lowerptices, broader consumer choice, and
.voidance of anti-eampe1itive conduct. .

(e) To m:JlQVe the banias to open and competitiVe markets
anel promote fair product and price competition in il way that
e.ncouRge& greater efftdency, lower: p%ices, and more coi\sumer

. choice.'" (p.U. Code §7(9) .

lhis codified poliCy statementgives this Com:a.Ussion has a special obligation to, .

~ in advat'lO! how OlU regulatory decisions affect the state's infannation

in&astrw:tme,

Unfommately, the record in this proceeditag conceming the policy

implbtia.PS ofpricing intemet traffk is it\adeqt31e. The issue of whether to

subject past, cmxem. and future internet traf6c to the reciFOC41 campensadon

terms inducted m many:eantrads was~notsquarely ac:lcJ.ressed by this

Commission plfMQusly. We know of no arbitration ralillg or Commission

ded.sian that discusses the special pricing that the FCC has ordered for this traffic

as a ccmsidera.tion affecting aur own pricing of this tfaffic.

. This record slaMs in sha!p con1nst to that developed for the termination

of paging ttaf&.. Conceming this mauer, the Commissionhas a IMiOI: precedent

thatupholds the ,eciprocal compensation proVisions of an interr:ormection
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agreement orderedby this Commission. In this precedent involving a one-way

traffk to II paging Can1er, the Courtstated:

"'The Court agrees with Cook and the CPUC that nothing in the Act
precludes one-way c::aTriers such as Cook ftom entering mto
teciproca1 compensation agreements with LECs. The Act requires _
only that the agoceeuU!llts be "reciprocal' in that eachcamer agrees to
pay the other fox the benefits it receives from the other canier when
the other carrier tersninae a can-that originates with the fhst camet.
1be compen5ilt1.on agreement between Cook and Pacific Bell does so.
Nothing in the atatute's Imguage indicates thAt such compensation
agreements are not required if a disproportionate number of calls
will originate with the (acOitie of one Cartier or ifno calls will

.miginate with those of the ~ther carrier." (P~Bell v.T~cm, _
Inc., u.s. o. c.; Judgment No. C91-Q399D Civ.i Septeinber 31 1998)

Insetting our~ regarding paging companies, the Commission carefully

considereQ the imbalance of traffU: floW' and the mUque costs associated with

paging traffic. In sharp contrast to this considered step, we know ofno record in

the arbibtedinte~onagreements between II.'ECs and CLCs that either

clirect1y addressed the Unbalance in ISP traffic flow at any special pricing/costing

chuac:teristics associated With this type af COIlUI\lU\ica.tion.

To resolve the issues put before us, we will pemdt piUties to this

proc:eeding to file~ts limited to twenty-frye pages that C\4tUess the

fo1lawing quesUons:

1. Do eaUs to ISPs have special cl\aracte1istic that should affectingpridng

polities?

2. What is the size -of this issue for CalifomJa1 What revenue flows between
-, -

carriers JeSuIt from.,intemet traffic? How can we expect these flows to d1.ange

overtime?

3. Have other~toxy~addressed the pricing of internet access

servkes directly? What policies have they adopted?

-18-
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Impacts an IntarstaWlntrastate calling Ftatlas

We are IlOt persuaded by the arguments of the small ILEQ that we should

fefrain hom deciding the juIisdictional status af ISP traffic because it could

adversely affect the teVenues of the small n..ECs which is based an intnstate­

intelState caIJmg traffic ratios. CuI ruling that I5P traffic is intrastate is COl1Sistent

With the mannerinw.hicl\ such traffic has been trc!ated in interconnection

a~. In any event, to the extemthat a smaIl ILEC believes itWill

experiena! a material revenue bnpaet as areSult of a change In jurisdictiollal

cal1ing traffic ratios, itmay seek reccnuse through its genexaJ. Rte case process_
~. the i&sw!s resolved in this order"ctmeeming our jurisdiction over JSP

traffic sh.cnl1d not have~ advexse Unpact on the traditiOnal tnanner inwhich

the smaD I'LECs have determined traffic ratios fol' rate ancl revenue pmposes.
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Findings ofFact
1. Disputes have arisen inin~agreements over whicll canier

shauId pay far the cost oftermina~caUS origina=t by customers af one 10cal

camer to access IntemetServk:e Providers (ISPs)-which. in tum.. are telephone

customefS of anotl1etl~canier.
2. The question ofwhether1SP tnffic is subject to call termination charges

d~ in part. on whether such traffic is defiMd as loc:a1 or as inteI:state, and

consequently, on whether such calls came Within the jurisdiction of this

Commission.

3. Provision for reciprocal compensationfor call termination in

interconnection agreements only applies to 10cal tra£& originating and

t.en::r\ir&adng within a local calling area.

4- ISP service is composed of two cii.saete~,one being a

telecommunications seIViCe by whid\ the end user connects to the lSP modem

through a local c:.a1l, the second being an information service by which the ISP

converts the eustomer'& analogmessages into d!lta packets which are.,
individually route4 tluough its tnOcU!U\ t.a hast comPU2 netWorks located.

~gho~t the world.

5. Under the .1996 Te1eromJnunicaticms Act (Act), -telecommunications'" is

defined as the ..ttanSJnissian., bet:weea DI" among paints specified by d1e user. of

wonMtion of1he user"s choosfng, withoutcllange in the fcmn or content of the

mfomlatian as sent and~ed." (47 USC 153(43).)

6. The Act separately defines -infmu\4tian"~ as "'the offering of a

capa1:JiU~ for generating, ilCCluiring, storing, tranSfomUng, processing,r~

1ltllizing,or making ilvailable information via~tians,and includes

e1ectrQnk publishin~ but does not include~y use of any S11dl capability for the
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management, control or Dpentian of a~timl5 system or the

mmagement of a ~ommwdcations service-N
(47U~153(20).)

1. EYISlwhere interstate semces are jurisdictionally mixed wiIh intrasiate

serviceS and faalffies othe!wise.l"egula~dby the states, the FCC has mled that

state regulationof the inttastate semt:e will not be preempted unless It thwarts

or inlpedes a valid federal policy.

8. The us. Court of Appeals for the Ninth Circuitbas ruled that 6tate

jurisdidiDn over canier-piovided intrastate enhanced services such as ISP ca&

does lW)t intrude upon FCC's jurisdiction over inteIstate enhanced S8IVices

offemd by carriers.

9. The relevant detemdNnt ofwhether ISP traffic is intrastate is the whether

between the rate centers assnciated With the~onenumber of an end User

originating the~and the-telephone number at theISP modem where the call is

tenDiM1ed are both intnstate.

10. If the trarlsmissian between the rate centersa~ted with the telephone

numbers end user origiMting the call to the I5P modem lies within a single local

cal1mg uea. then such call is a local. QIl.

11. 'D1e is9u2s resolved in this order conceming OUt jurisdiction over intras1ate

cal1& to ~shouldnothave any advet$e·impae:t on the traditional numner in

which the small n..ECs have detemUned traffic ~tios for rate andTevenue

purposes.

12. The fact that ISP trilffk flows predo~yin one~ does not

negate the costs invalve41n tetBdnating traffic..

Concluaiana of Law

1. This~ has jalisctiction over transmissions originating frmn an

end user and terminating at an ISP maclem WN!re both the end u.sel' and modem
are intrastate.
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2. Thi5 Commissionhas~ to issue 81\ «cler ruling an whether a

tra:n5missian termJM.~g at an ISP is to be subject to the reciprocal compensation

provisioraS of intereOlUlOCtion agreements.

S. Califomia has adOpted statutofY provisicms to set state telecommunications

policies foG guide the Commission's regulation of telecommunications

infrastrW:l1Ue.

.. It is prudent to determine how alternative policies for prking traffic u» an

lSP tPodemwill affect acce6S to and in\festment inCalifornia's infOImation

in£Rstrw:bn:e.

ORgER

rr IS 01lDBRED that:

Panies wishmg to participate in the ~1IU1'\issian" s proceeding to

detetmine policies for pricing telecommunications directed to an ISP modem

should file arid serve conu:nents addressing the fonowing questions:

1. Do calls to ISPs have &pecial charactetistics that should affecting pricing
polides? .

2. What is the size of1bis issue for Califamia? What JeVerm.e flows between
nuriers result from intl!met traffic? How can we expect these flows in change
overtime?

3. Have other regulatory jtuisdictions addtessed the pricing of internet access
services dirediy? What polideS have they adopted? .

4. What affects Will'different pDdng poltdes have for the development of the
state·s infonnatibn~ttw:t\Ue? How will they affect investmen1s in ADSL,
ISDN, ancl othe1' specialized data set\'ices?

S. What affects will pricing policies have on the entJy of carriers hoping to offer
teJea:»mmunicalions services in supportof intemetservU:e6?

6. WhatFicing poltdes consistent with current statutes would. best serve the
growing needs of California's tElecommunications and infoxmation
infrasuucture? What pricing policies are best for Califomia? Why?
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Opemng~ are lbnited10 25 pages and due within45 days of adoption of.

this order. Reply comments I1'e li:mited to 15 pages~ clue within 15 days of the

filing date of openingCQ~ts. .

This erda is effective today.
Dated -', atSan:Francisco,Califomia-
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BEFORE THE J'UDLlC 'VTILl1'IES COMMISSION. .
OF THE STATE OF CALIFORNIA

Ordet Instituting R.u1cma1dt1g on the
Cqmmiasion's Own Motion into
Co~tiOn for Local Excbangc Service. .
ordet~ Inveldgation an the
Co'mmiSSion'. OwnMoU011 irlio
Competitionfor Local Bxeb.ar1ge Service

)
)
)
)
)
)
) .

)
1. 9S-040()44

NOTICE 0Jl' EX PARTE COMMUNICA'110N '-.

Purauaat to Rule 1.4 <a> pfthe Cmnmbston'. R.u1e of'Pn.ctice and Procedure, Pacit1c B~U .

(U-l001-e) provides the foUowingnatico ofex parte communicatiOn!.

on Thursday,~ber 24, 1998, Tun eatlaway, President Pacific Tel.ms. Bill Blue,
. .

Vice Presidmt.R.egulatoty. paCific Bell,~avid DisdJer,~Attorney, P8£WC Tdesis, and

Dan Jacobsen, ExecU1ive DUectorRegulatorY. Paci1ic Bell, met with Commissioner Duque-and· .

Advisor'llm Sullivan. The mcctJq wu.requemd by PldficBell. it 0CCU11'ed at

appmximately 10:30 LID. at the Commis&io~ offic:ea 1& 50SV~ Ness ~vc•• San Fnmcisco, Ca.

~'YI:J fiom Pacific Bell mad.e1he faUowing points: IntcrMt cans are not·local,

Reciprocal compensation would have I signlflClDt negative finmcial impact an Pacific Bell. 1hc. ,

. '-
policy impliaaticms on this issuo ll'C:significant, otha.- 8!BteS bave notaddreised the policy

implications related to i'eciptoci1 CDDIpCDSJtion md aamC CLBCs-and IXCs have~with

Pacific's position.
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To Dbtain • copy ofthis notice. pltue contact

LilI,Tam
PeCificBeU

. 140 New MontgOmery Street, Room 2519
SIJ1~.CA 9410.5
:rei: (415) S~2-3820

. Fax: (415) S4!-3766

Daniel.a.I~_
Executive r - Pacific Bell Regulatory
(415) 54S·1510
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